INTRODUCTION
Claim interpretation is important in patent law.
1 It is a necessary first step to determine whether an accused device or method falls within the scope of a patent's claims and thus infringes.
2 Claim interpretation is also needed to resolve questions of patent validity and determine whether the claim simply recites what has already been done before or is obvious.
3 Claim meaning establishes the metes and bounds of the patent, defines the invention, and thus sits at the center of determining a patent's "power." 4 The standard of review for this crucial determination in patent cases is currently being considered by the Supreme Court. The Federal Circuit, the appellate court with exclusive jurisdiction over patent cases, has reviewed claim interpretations by lower courts de novo for at least the last fifteen years. 5 Now, in Teva Pharmaceuticals USA, Inc. v. Sandoz, Inc ., the Supreme Court will consider whether de novo review is the proper appellate standard of review. 497, 499 (1990) (" [T] he name of the game is the claim.").
2. See Absolute Software, Inc. v. Stealth Signal, Inc., 659 F.3d 1121, 1129 (Fed. Cir. 2011) (citation omitted) ("Determining infringement requires two steps. 'First, the claim must be properly construed to determine its scope and meaning. Second, the claim as properly construed must be compared to the accused device or process.'" (citation omitted)).
3. See Dana Corp. v. Am. Axle & Mfg., Inc., 279 F.3d 1372 , 1376 (Fed. Cir. 2002 ) (citations omitted) ("In any event, a court may not invalidate the claims of a patent without construing the disputed limitations of the claims and applying them to the allegedly invalidating acts."); Key Pharms. v. Hercon Labs. Corp., 161 F.3d 709, 714 (Fed. Cir. 1998 ) ("We observe in passing that, not unlike a determination of infringement, a determination of anticipation, as well as obviousness, involves two steps. First is construing the claim, a question of law for the court, followed by, in the case of anticipation or obviousness, a comparison of the construed claim to the prior art.").
4. Christopher A. Cotropia, Patent Claim Interpretation Methodologies and Their Claim Scope Paradigms, 47 WM. & MARY L. REV. 49, 53-62 (2005) .
5. See Cybor Corp. v. FAS Techs., Inc., 138 F.3d 1448 , 1454 -56 (Fed. Cir. 1998 ) (en banc).
6. Teva Pharms. USA, Inc. v. Sandoz, Inc., 134 S. Ct. 1761 (2014 (granting certiorari). The Federal Circuit recently considered, and affirmed, the de novo review standard en banc. See Lighting Ballast Control LLC v. Philips Elecs. N. Am. Corp., 744 F.3d 1272 , 1276 -77 (Fed. Cir. 2014 ) (en banc) (affirming Cybor Corp. v. FAS Technologies, Inc., 138 F.3d 1448 (Fed. Cir. 1998 ) (en banc)).
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deferential standard of review would result in more certainty, thus enabling litigants to rely more on the stability of lower court interpretations.
11 With greater deference, certainty would come earlier in patent cases.
The second issue claim construction review presents is one of correction.
12 Appellate review is in place, at least in part, to correct mistakes made by lower courts and ensure the "correct" result is reached in a given case. 13 There can be much debate over what is a correct construction in a given patent case, whether it is the true meaning of the claim language in dispute or the final result and which party should ultimately win under a given set of facts.
14 The more deference provided to lower courts on this crucial patent issue, the more the Federal Circuit's hands will be tied to ensure the correct result is reached, or at least the result they believe to be correct. The standard of review presents the question of who is more likely to reach the correct answer regarding claim interpretation, which, given its central nature to the patent dispute, is necessarily tied to the ultimate question of who should win a given patent case.
While these issues need to be explored to determine the optimum standard of review (How much is greater certainty worth? Who is more likely to reach the correct answer? What is the correct answer we want to achieve?), there is value in establishing a baseline as to the state of the standard currently. Assuming the Federal BERKELEY TECH. L.J. 215, 232-35 (2007 Circuit claim construction is correct, then it follows that de novo review results in greater correctness, albeit at the expense of increased uncertainty. But both of these assumptions rest on the belief that the Federal Circuit currently stays true to de novo review, providing no deference in practice, and that the Federal Circuit arrives at the "correct" result in appealed cases, at least more often than district courts do on the first pass.
This Article establishes an empirical baseline for these core questions regarding appellate review of claim interpretation. The Article does so by examining Federal Circuit determinations on claim construction over the last four years. Looking at these decisions where the appellate court reviewed a lower tribunal's claim interpretation, the Article reports on the degree of uncertainty in these cases: how often the lower court's interpretation was reversed; where the Federal Circuit believed there needed to be "correction"; whether the court reversed broad or narrow constructions; and whether these changes impacted patentee wins or loses below.
The observed data, at first blush, indicates that there is more certainty than many believe under de novo review. 15 The rate of affirmance of district claim interpretation has been increasing since 2010. And, in 2013, the affirmance rate reached over 75%.
However, more interestingly, a close look as to which claim interpretations are affirmed and which are reversed shows little certainty for particular types of cases. Lower court decisions where the patentee wins are more likely to be subject to a claim construction reversal that prompts a change in the case's outcome. And this is even more likely with appeals in cases involving electronic, information technology, or business method patents. The only true certainty appears in claim constructions in electronic, information technology, or business method cases where the patentee loses below. In these cases, the claim construction affirmance rate is the highest.
Put simply, the Federal Circuit's claim interpretation review is not driven solely, or at all, by deference. The court is engaged in correction of claim constructions in certain cases, and these corrections appear to be result-driven, favoring infringers over patentees and biological, These decisions were searched for reviews of lower court claim interpretations. For written decisions, both published and unpublished, the decisions were examined to determine whether the Federal Circuit affirmed or reversed a claim interpretation determination by the lower court.
18 This included the interpretation of at least one claim term's meaning, and also included determinations of whether or not a claim term was indefinite or whether a claim was governed by § 112(f) and written in meansplus-function or step-plus-function language.
19 Claim interpretation appellate reviews impacting both infringement and validity were observed.
For Rule 36 cases, claim interpretation reviews were determined by looking at the briefs submitted by the parties. 20 claim interpretation by the lower court, the case was identified as involving a claim interpretation review.
As a result, the study included 314 cases involving claim interpretation reviews by the Federal Circuit. Of these cases, 118 were reviews done via Rule 36 determinations. These Federal Circuit decisions were then coded as to whether the lower court's claim interpretation was affirmed or reversed. Some decisions involved the review of multiple claim term interpretations. If all of the claim term interpretations under review were affirmed, the claim interpretation decision was coded as affirmed. If all of the claim term interpretations under review were reversed (that is, changed by the Federal Circuit), the claim interpretation decision was coded as reversed. If the appellate review was mixed, with some claim term interpretations being affirmed and other being reversed, the appellate decision was coded as "mixed" for its claim interpretation determination.
21
The scope of the claim construction adopted by the Federal Circuit was also coded. An attempt was made to code each Federal Circuit decision as construing the claims at issue as either broad or narrow in claim scope. 22 This coding is based on the traditional binary battle in patent cases with plaintiff and defendant presenting their respective claim constructions and the district court and Federal Circuit selecting one of the two. 23 When the case centers on infringement, typically the patentee presents a broader construction 21. This approach, on a case basis, as opposed to a claim term basis, deviates from prior studies. See, e.g., Anderson & Menell, supra note 7, at 6. However, the results of this study and Anderson and Menell's are close. And this study observed a common "stampeding effect" where most cases involved an affirmance of all claim term interpretations or reversal of all interpretation. Only 16 of 314 cases resulted in "mixed" claim interpretations where some term interpretations were affirmed while others were reversed. In addition, a case-unit approach prevents a single dispute with a large number of claim terms from skewing the study's results. Finally, considering that the other codings-particularly with regards to the ultimate case outcome-are not observable on a term-by-term basis, the claim construction reviews were coded so that they could be compared with the other data observed.
22. The broad or narrow claim construction coding is done in the context of the claim constructions proposed by the parties. These breadth codings are not absolute or measured against some non-case-driven baseline.
23 'Y 539, 542 (2000) ("Accordingly, in what follows, this article reviews the reasoning and implications underlying certain of the Federal Circuit's recent claim construction opinions where tension between the above two rules was inherent in the Court's consideration of whether to adopt 'broad' or 'narrow' claim constructions.").
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compared to a narrower one offered by the alleged infringer.
24 If the dispute is mainly about invalidity, the positions are traditionally flipped.
25
Cases where it was unclear whether a broad or narrow construction was selected were coded "unclear." An unclear coding typically involved individual claim terms being construed by the Federal Circuit in different "directions"-some broad, some narrow-and then the resulting claim scope for the case was unclear.
26 Finally, if the dispute was over whether or not the claims were means-plus-function claims governed by §112(f), the resolution of this issue left the comparable claim scope unclear given the nuanced claim scope created by § 112(f).
27
There was a final category of observed claim scope as a result of the Federal Circuit's review: "neither." Neither decisions were decisions reviewing and resolving a lower court's determination of indefiniteness. The Federal Circuit, in reviewing these claim constructions, is asked to determine whether a claim can be given any meaning or is "insolubly ambiguous."
28 These cases do not present a broad versus narrow question, but instead a meaning versus no meaning question. Accordingly, the resolution of these cases by the Federal Circuit select "neither" a broad nor a narrow construction and were coded as such.
The Federal Circuit decisions were also coded as to the ultimate outcome of the case both before the appeal-at the lower court 776, 783 (Fed. Cir. 2010 ) ("An accused infringer must . . . demonstrate by clear and convincing evidence that one of ordinary skill in the relevant art could not discern the boundaries of the claim based on the claim language, the specification, the prosecution history, and the knowledge in the relevant art.").
level-and as a result of the Federal Circuit's appellate review. In each opinion involving a claim construction review, the appealed lower court case was coded as to whether the patentee or alleged infringer won below. As long as the patentee won a claim of infringement against at least one alleged infringer on at least one valid claim, the lower tribunal decision was coded as a patentee win. If the patentee lost all of its claims-either due to findings of noninfringement and/or invalidity-the case was coded as a patentee loss. Then, the result of the Federal Circuit decision was coded. Again, the case was coded as a patentee win if the Federal Circuit found at least one valid claim was infringed by at least one alleged infringer. Otherwise, the case was coded as a patentee loss. A third "result" category was added at the Federal Circuit level: "vacated and remanded." The case was coded as such if the Federal Circuit ultimately vacated the lower court's decision and remanded the case without any party succeeding on a claim as a result of the appeal.
Finally, the cases were coded as to the technology at issue in the case. While individually asserted patent information was collected for each case, the cases were ultimately grouped into three broad technology categories. Cases were coded as either involving (1) biological or chemical technologies; (2) electronics, information technologies, or business methods; or (3) mechanical technologies.
II. RESULTS
Of the 314 claim construction decisions, 232 Federal Circuit decisions affirmed the lower court's claim term construction(s), 66 decisions reversed the lower court's claim term construction(s), and 16 decisions were mixed-affirming at least one claim term construction while also reversing at least one claim term construction. Counting the mixed decisions as reversals, the Federal Circuit reversed at least one claim term's construction in 26.1% of the claim construction decisions from 2010 through 2013.
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The affirmance rate is observed over time in Figure 1 below, looking at the number of affirmance decisions and the number of decisions with at least one reversal per year.
FIGURE 1
The data also indicates that in 314 decisions, the Federal Circuit chose a narrow construction in 175 cases, a broad construction in 97 cases, an unclear construction in 20 cases, and a "neither" construction in 22 cases. Accordingly, in a slight majority of cases-55.7%-the Federal Circuit construed the claims narrowly.
The scope of claim constructions adopted by the Federal Circuit, excluding those cases coded as neither because no breadth was selected by the court, is reported by year below in Figure 2 . 
Disposition on Claim Construction Issue
Affirmed Reversed
FIGURE 2
This data is also observable by industry. The observed decisions involved 61 appeals in biological or chemical technologies; 164 appeals in electronics, information technologies, or business methods; and 89 appeals in mechanical technologies. Figure 3 , shown below, details how the lower tribunal's claim construction decisions were handled in each of these technological areas. 
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FIGURE 3
Counting mixed decisions by the Federal Circuit as reversals, 24.6% of the biological or chemical technology cases' claim constructions were reversed; 25.0% of the electronic, information technology, and business method cases' claim constructions were reversed; and 29.2% of the mechanical technology cases' claim constructions were reversed.
The claim construction decisions in various technologies can also be observed via the breadth of construction adopted by the Federal Circuit. Figure 4 , below, reports these observations, again removing the "neither" constructions. 
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FIGURE 4
Finally, the data show that patentees in these claim construction disputes lost 229 of the lower court decisions, while winning only 85 lower court decisions. The patentee's success rate in the lower court cases that require a claim construction review on appeal is thus 27.1%.
And as a result of the Federal Circuit's claim construction decisions, the patentee lost in 154 cases, succeeded in 60 cases, and 46 cases were vacated and remanded. The success rate after appellate decision, removing the vacated decisions, was 28.0%.
III. ANALYSIS
The data collected can provide insight into both (a) the current level of certainty in claim construction review on appeal and (b) whether this certainty is a product of deference or the Federal Circuit independently coming to its own "correct" conclusion. Both of these possibilities are explored, in light of the data collected, below. 
Breadth of Claim Construction by Industry
Broad Claim Construction Narrow Claim Construction Unclear
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A. Certainty
The data suggests that there is a high level of overall certainty in claim construction appeals. The data shown in Figure 1 above confirms what other recent studies indicate, that the affirmance rate of claim construction is very high, currently 72.9%. 29 And Figure 1 indicates that the rate of affirmance has gradually increased over the past three-plus years.
This overall affirmance rate stays steady across various technologies as well. As reported above, the rate of affirmance for all three technology areas varies from 70.8% in mechanical technologies to 75.4% in biological and chemical technologies. These differences are not statistically significant.
30
This high level of affirmance could be the product of deference. That is, even though the legal standard is de novo, the Federal Circuit may be observing, at least in part, as Anderson and Menell called it, "informal deference," particularly after the Federal Circuit's decision in Phillips. 31 To put it another way, the affirmance rate might be this high because the Federal Circuit is deferring heavily to the lower court's claim construction.
B. Correctness
However, the high rate of affirmance may be the product of the Federal Circuit arriving, independently, at the same claim construction as the lower court. That is, the affirmance rate is not due to deference, but instead to the Federal Circuit and lower court coming, under their independent analyses, to the same result. The question is how to tease out which is the case: is the high affirmance rate a product of deference or evidence of independent confirmation of the correct conclusion? But if this is not the situation, the Federal Circuit would appear to be making its own independent determination of correctness.
Reviewing for correctness of the case's ultimate result
One potential theory is that the Federal Circuit is affirming claim constructions in those cases where the claim constructions lead to the ultimate result-a patentee win or loss-that the Federal Circuit believes is correct. And the court changes claim constructions only in those cases where the court does not agree with the ultimate result in the underlying case.
To test this hypothesis, the circumstances surrounding the Federal Circuit's ultimate determination to affirm, reverse, or vacate and remand the case are here examined. After deciding whether the lower tribunal's claim construction is correct or not, the Federal Circuit makes an ultimate determination in light of this claim construction as to affirm, reverse, or vacate and remand the lower court's decision. A focus on the ultimate determination is grounded in the reality that a patent case is not just about the claim construction, but how the claim as construed interacts with the ultimate decision. 33 Broad construction may result in patentee wins if the issue is infringement, but such a construction results in patentee losses if the issue is invalidity.
34 Accordingly, the Federal Circuit 32. Even if affirmances are distributed evenly across all types of cases, this could still be the product of independent determinations by the Federal Circuit. However, uneven distribution is a better indicator that more is at play than a high level of deference.
33. (2008) ("The questions of validity, claim scope, and infringement are still connected in practice by the question of claim interpretation. The parties in suit tailor their claim interpretations to suit their arguments on infringement and validity; a broader claim is more likely to be infringed but less likely to be 1110 could be affirming those constructions that tend toward one result or another-a patentee win or loss-if the court is focused on the ultimate outcome of the case instead of simply deferring to the lower court. Figure 5 , below, reports the differential as to how the Federal Circuit decides appeals from patentee wins and losses below. Notably, reversals are grouped together with cases that were vacated and remanded-both suggesting, with varying degrees of strength, that the Federal Circuit did not agree with the lower court's ruling. Furthermore, since the focus of this Article is on how claim construction review is tied to either deference or result, only vacated and remanded cases that are the result of the Federal Circuit reversing claim constructions are examined. 35 valid, and vice versa.").
35. Only sixteen appeals resulted in an order to vacate and remand where the Federal Circuit affirmed the lower court's claim construction. The Federal Circuit obviously disagreed with the outcome in those cases, but since the claim construction was affirmed, the court's ability to change claim construction was not used as a tool to dictate a particular result in that case. Accordingly, these cases were not included in this analysis; they do not provide any insight into the court's usage of claim interpretation review to correct ultimate outcomes. Patent Claim Interpretation Review
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FIGURE 5
Looking at Figure 5 , the Federal Circuit appears to handle appeals from patentee wins below much differently than appeals from patentee losses below. The Federal Circuit, in 37.2% of appeals from patentee wins, changed the claim construction, and that change resulted in reversal or vacation and remand of the case. In contrast, the court, in 20.9% of appeals from patentee losses, changed the claim construction, and that change resulted in reversal or vacation and remand of the case. This difference, between the handling of appeals from patentee wins as opposed to patentee losses below, is statistically significant. 36 And if vacated and remanded cases are removed, the reversal rate from patentee wins below is 27.9% (19 reversals compared to 49 affirmances), while the reversal rate from patentee losses below is 10.2% (19 reversals compared to 167 affirmances)-a statistically significant difference. These results could still be driven by deference-with appeals from patentee wins containing more egregious claim construction errors than patentee losses-but this is unlikely. The underlying error in a claim construction case, if there is one, should, under doctrines that govern claim interpretation, be divorced from outcome.
38 Claim interpretation is technically just a determination of claim meaning, something that would be just as likely be done incorrectly in a patentee wins case as a patentee loses case. And given that a patentee win can be a result of either a broad claim construction, impacting infringement, or a narrow one, impacting validity, there is not necessarily a "type" of construction-broad versus narrow-that is more likely to be found in a patentee win than in a patentee loss. So, there is no systematic type of interpretation in patentee win cases that could be more prone to greater error than in patentee lose cases. These results are not driven by larger errors in claim constructions in patentee win cases. Accordingly, something more than just heightened deference is at play.
The Federal Circuit is coming to the opposite conclusion in these cases because it decides the lower court is not correct. 39 The Federal Circuit is more likely to reverse or vacate and remand a case where the patentee wins than one in which a patentee loses. It appears the Federal Circuit, in the cases appealed to the court, is more willing to change a case where the patentee wins. It appears that the Federal Circuit is not on the same page with lower courts in these cases as to what the correct result should be. The court is using claim interpretation review to correct what it perceives to be erroneous patentee wins below.
significance at or beyond the .01 level. See id.
38. See, e.g., SRI Int'l v. Matsushita Elec. Corp. of Am., 775 F.2d 1107, 1118 (Fed. Cir. 2005) ("A claim is construed in the light of the claim language, the other claims, the prior art, the prosecution history, and the specification, not in light of the accused device. . . . [C]laims are not construed 'to cover' or 'not to cover' the accused device. That procedure would make infringement a matter of judicial whim. It is only after the claims have been construed without reference to the accused device that the claims, as so construed, are applied to the accused device to determine infringement." (citation omitted)).
39. See, e.g., ArcelorMittal France v. AK Steel Corp., 700 F.3d 1314 , 1321 -22, 1326 (Fed. Cir. 2012 ) (finding that the district court reached the "incorrect claim construction"). Patent Claim Interpretation Review 1113
Reviewing for correctness for the given technology at issue
Another angle to explore in order to determine whether the Federal Circuit is simply deferring to lower courts in claim construction cases or is actually correcting certain results is to examine whether the technology at issue changes the Federal Circuit's review. 40 If the outcomes are only deference based, then the rate of affirmance or reversal should not change when technologies change.
As noted above, when looking at technology only, there appears to be no differences in the affirmance or reversal rate of claim interpretation. The only difference is a small one between the reversal rate for mechanical technologies (29.2%) and other technologies (both essentially 25%). The broad versus narrow construction breakdown is also essentially the same across technologies, as show in Figure 3 , above.
But when the focus shifts to the ultimate outcome for a given technological area, differences appear. The Federal Circuit's decisions change, in light of the technology at issue, which outcomes are altered via claim construction reversals. To demonstrate this deviation, affirmances, reversals, and vacations were examined among the three technology groupings. These outcomes were observed for both appeals from patentee wins and patentee losses below. Figures 6, 7 , and 8, below, report on the ultimate Federal Circuit decisions in claim construction appeals from patentee wins and patentee losses for each observed technology category. 
FIGURE 8
Notably, the technology at issue appears to make a difference when handling appeals from either patentee wins or losses below. The affirmed versus reversed/vacated rate remains essentially the same for both patentee wins and losses below for the biological, chemical, and mechanical technologies. However, for electronics, information technologies, and business methods, the affirmance rate is lopsided, with the Federal Circuit favoring patentee losses below. And this difference in the handling of patentee wins and patentee losses for this technology is statistically significant.
42
Thus, for appeals from patentee wins below, the results change at the Federal Circuit depending on technology. For electronics, information technologies, and business methods, the Federal Circuit is more likely to reverse or vacate and remand a patentee win below as compared to other technologies on appeal. 43 The reversal rate for 42. Using a Fisher's exact test returned a P value of 0.00385, indicating statistical significance beyond the 0.01 level. A Fisher's exact test was used instead of the Pearson's ChiSquared Test to measure statistical significance because of the small population size and the limited number of positives in the results being compared here. See GEORGE W. SNEDECOR & WILLIAM G. COCHRAN, STATISTICAL METHODS 126-27 (8th ed. 1989 ) (explaining that the Fisher's Exact Test is favored over the Chi-Squared Test for smaller expected frequencies).
43. A Fisher's exact test returned a P value of 0.1207. This is not statistically significant, but close to being significant at or beyond the 0.10 level.
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patentee wins below in electronics, information technologies, and business methods technologies is about 50%. In comparison, the reversal rate is around 30% for the other technologies.
In contrast, the Federal Circuit affirmed patentee losses in electronics, information technologies, and business methods cases in 79.3% of the appeals while the other technologies are closer to 70%. This difference is further from statistical significance than the difference in appeals from patentee losses discussed above. 44 However, the descriptive difference in result is the same as that seen with the handling of claim constructions in appeals from patentee losses-electronic, information technology, and business method patentees fair worse at the Federal Circuit than other technologies in claim construction cases.
These differences could be explained as an exercise in deference if the errors are more egregious in appeals from patentee wins in electronic, information technology, and business method cases and much less egregious in appeals from patentee wins in biological and chemical and mechanical technology cases. And the difference could be further supported by the fact that biological, chemical, and mechanical claims are traditionally clearer and easier to construe as compared to electronic, information technology, and business method claims. 45 But if these were the reasons for the differential, they would hold true regardless of whether the patentee won or lost below. However, the unique lopsidedness for electronic, information technology, and business method cases in Figure 6 above refutes this conclusion. The data indicates that the results in these cases vary depending on who wins, not just the technology at issue.
Furthermore, the affirmance rate would not, as was observed, be higher in electronics and business method cases when the patentee wins. If the patents are harder to construe, they are harder to construe regardless of a patentee win or loss below. The overall affirmance rate is essentially the same across technologies; the rate changes only when the results below-whether the patentee won or not-are taken into account. And, as explained above, there is little foundation that the ultimate result has any relation to the difficulty of the underlying claim construction or any likelihood that there is significant error to overcome a high level of deference.
Instead, the data indicates that the Federal Circuit's review of claim construction is not all about deference, but changes depending on not only whether the patentee won or lost below, but also what type of technology is on appeal. The Federal Circuit appears to be reviewing with a certain "correct" result in mind-generally antipatentee results focused mainly on electronic, information technology, and business methods patents.
Potential selection bias
As others have observed, the results from appellate cases can be impacted by selection biases. 46 This bias can start by influencing the universe of patent disputes that make their way into district court as opposed to those that do not. Appellate cases are also possibly impacted by the type of case that makes its way to an appealable judgment as opposed to those that do not. And finally, there may be biases to which judgments are actually appealed versus those that are not.
The biases that may influence the data observed are those that may (a) prompt weaker patentee wins to be appealed, particularly weak wins in the electronic, information technology, and business method technology space; (b) prompt stronger patentee losses to be appealed across the technologies; and (c) prompt stronger patentee wins to be appealed in the other technologies. If any of these were present, they would skew the data and bring into question the observations above.
However, there are a number of reasons that suggest that these biases are not present or, if they are, that they would at best be influencing the data to 50/50 distributions.
First, the mixture of district court cases, which is the population appeals are selected from, should contain close claim construction cases or, at least, close cases overall. 47 The likelihood of success for either side-patentee or alleged infringer-should be about even.
Second, data suggests that claim constructions in patentee wins 
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and patentee losses are appealed at a similar rate. In order to see what the existing appeal distribution is, a sample of sixty-seven district court cases from the 722 patent cases that included a claim construction filed between January 1, 2008, and December 31, 2009, was taken using Lex Machina. 48 In these sixty-seven cases, the patentee's claim construction was adopted in fifteen cases, while the alleged infringer's was adopted in thirty-seven cases. The rest of the cases either involved mixed claim constructions-including both patentee and alleged-infringer proposed constructions-or were unclear as to whose construction, if anyone's, was adopted. Of the fifteen patent cases involving plaintiff-adopted constructions, seven (46.7%) were appealed. And for the thirty-seven alleged-infringeradopted constructions cases, seventeen (45.9%) were appealed. Thus, the likelihood of appeal is about the same, regardless of which party succeeds on the claim interpretation issue below.
These findings rebut the possibility that patentee wins and patentee losses are appealed at different rates, perhaps because of the asymmetric consequences. If such a dichotomy were true, then defendants who lost on claim construction would mostly settle unless they were sure they could win on appeal, while patentees who lost on claim construction would always appeal. Accordingly, if this were true, we should expect to see fewer patentee wins on appeal. This could in turn influence the types and number of allegedinfringer appeals of patentee wins. However, as noted above, this underlying assumption that would drive this type of bias does not appear to exist.
Third, the originating district court does not appear to bias the results either. A linear regression shows that the specific district court whose construction is on appeal does not influence the ultimate outcome at the Federal Circuit. 49 Furthermore, as David Schwartz found, claim construction appeal rates did not change based on how "good" or "bad" a district court judge was at construing claims. 52 All of this indicates that the district court doing the construction is unlikely to present a selection bias problem.
Fourth, once the case goes to judgment and is appealed, it is just as likely to be appealed by either party. The current thinking is that claim construction review is truly de novo, and both parties have an equal chance of prevailing. While recent data and the data observed in this Article suggest otherwise, it is still the perception among patent litigators that claim construction is up for grabs on appeal.
53
All losing parties, therefore, have an incentive to appeal a district court's claim construction. And thus, it is likely that both patentee wins and losses are appealed and that all cases involving claim constructions of all technologies are appealed.
Fifth, this "appeal every case" mentality is furthered by the relative low cost of a patent appeal as compared to the litigation exposure and cost. As Schwartz recognized:
The American Intellectual Property Law Association reports that the average cost of patent litigation in the district courts through the close of discovery (but not including the expense of trial) is $5,000,000 for high damage cases and $600,000 for lower damage cases. The amount of potential damages in dispute is typically much higher than that. These financial dynamics urge parties toward appealing most cases . . . .
54
Once litigation costs are expended, by either the patentee or alleged infringer, an appeal is relatively inexpensive. And given 52. Schwartz, supra note 10, at 283. 53. See Jeffrey A. Lefstin, Claim Construction, Appeal, and the Predictability of Interpretive Regimes, 61 U. MIAMI L. REV. 1033 REV. , 1037 REV. (2007 (noting that "the notion that the reversal rate [in claim construction cases] is 'too high' has become firmly ingrained in the minds of commentators, practitioners, and judges alike, and is typically the first premise invoked in support of arguments to overhaul the current system of adjudicating patent infringement disputes" (footnotes omitted)); Xuan-Thao Nguyen, Dynamic Federalism and Patent Law Reform, 85 IND. L.J. 449, 486 n.245 (2010) ("There is a pervasive perception that the Court of Appeals for the Federal Circuit reverses district court rulings in patent cases at an inordinately high rate.").
54. Schwartz, supra note 10, at 243.
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either the potential reward or impending penalty, the chance of changing things on appeal is worth taking by any party in a case involving any technology.
55
CONCLUSION
The data collected in this Article provides a more complete picture of Federal Circuit review of lower court claim construction. While clearly the overall affirmance rate is high and appears to still be gradually rising, these affirmances do not mean certainty across the board under the status quo. Appeals from patentee wins, particularly in the electronic, information technology, and business method technologies, are more likely to have their claim constructions reversed and ultimate results disturbed. This means that there is "correction" going on via claim construction review at the Federal Circuit, particularly for these types of cases.
Accordingly, a change in standard of review would have an impact, but one that would depend on the characteristics of the underlying appealed case. Greater certainty and less change on appeal, at least for these types of cases-patentee wins in the electronic, information technology, and business method technologies-would occur. The cost, however, would be the loss of the current correction taking place-reversal of these wins. Whether this is truly a cost, specifically one that outweighs certainty gained, is left for other articles and other discussion, as is the meta-question of what the "correct" answer is in any patent claim construction case. 
